LAWYERING
FOR AND WITH
THE CLIENT

§3.1 CLIENT-CENTERED LAWYERING
One lawyer had this to say about legal representation:

I represent people, not cases. , .. [Wlhen I did criminal defense work], ¢]lients
came to me with more than just their criminal case. Their families were on welfare,
or they'd lose their job if they coufdn’t make bail. There are drug problems which
affect whole families. . . . One time, my client came to court with her three-year-
old child, and the judge rolled her up into jail on some technicality. We |later] got
her out on a writ, but 1 couldn’t leave the child there jin the courtroom], so [ took
her with me.

You've got to go the whole nine vards for your clients. If you don’t, you're
really not meering their needs. I had a poor client with a big products liability case.
She had almost no Slothes and had never been in a courthouse, so we went out and
bought her 2 whole wardrobe for trial. When we won big, we [counseled her to}
put money in trust for the kids, and buy a nice home but pay in cash so you don’t
have monthly payments. Otherwise, the money could have been gone in a
year. . . .

I don’t want to take over their lives or force them to do something they don’t
want, but I never want to abandon my clients at the courthouse door. I guess that




o

22 Puit 1: Becoming a Lawvyer

means gerting emotionally mvolved in vour clients’ lives. . . . [TThat's a price I'll
gladly pay to try to help the person, nor just the case.!

A client is not an item of work. You probably dislike it when a doctor treats
you as a case of flu rather than as a human being who has the ilu. And the problem
is more than unpleasantness: a doctor who treats you as a human being with
symptoms of the flu might spend enough time with you to learn that you also have
other symptoms, and that you therefore do not have the flu, but instead another
disease, which should be treated differently. You can imagine much of how a client
experiences an interview with a lawyer simply by remembering how you have
experienced contact with doctors.

The opposite of treating the client as an item of work is “client-centered
lawyering,” a phrase that originated in a ground-breaking book by David Binder
and Susan Price.” It means focusing our efforts around what the client hopes for
{rather than what we think the client needs) and treating the client as an effective
collaborator (rather than as a helpless person we will rescue). We have no special
wisdom abour what clients should want, and each client has to live with the results
of our work long after the case has faded into the back of our memory. Clients are
not helpless, and even if they were, only rarely could we rescue them. A better view
is this: the client is a capable person who has hired us to help the client accomplish
a particular goal.

The client who is not experienced at hiring lawyers is very different from the
client {usualtly a business person) who hires lawyers routinely. The inexperienced
client may have more anxiety and may understand less about how lawyers work.
The experienced client may have more sharply defined goals and may think of
hiring the lawyer as bringing in a specialist to perform an already defined task.

And the client who wants help with a dispute (suing over an auto accident, for
example) can be very different from the client who wants assistance completing a
transaction (typically, negotiating a contract). If the transaction is important, the
transactional client might be experiencing some stress, which might be replaced
with happiness if the transaction s successful, But a dispute client has a greater
chance of feeling stress, trauma, and anger.

- §3.2 THE CLIENT AS A COLLEAGUE
AND COLLABORATOR

Consider two scenes in two different lawyers® offices. In one, the lawyer sits
behind a large desk, and the client sits in a chair on the opposite side of the desk,
When the client speaks, it is to supply facts the lawyer has asked for. When the
lawyer speaks, it is to provide professional advice and judgment. This is often

1. An anonymous lawyer quoted ar Richard A. Zitrin 8 Carol M. Langford, Legal Ethics in the
Practice of Law 230 (19935).

2. David A, Binder & Susan M. Price, Legal Interviewing and Counseling: A Client-Centered
Approack (1977}, A more recent version is David A, Binder, Paul B, Bergman, Susan M. Price & Paul
R Trembley, Lawyers as Comnselors: A Client-Centered Approack {2d ed. 2004)
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called the traditional model of the attorney-client relationship: the passive client
protected by the powerful professional.

In the second scene, the lawyer and client sit together, perhaps at a conference
table. They brainstorm, go over documents, and talk abour which of several
possible strategies would best accomplish the client’s goals—and in doing so, they
are both active. This has been called the participatory model of the attorney-client
relationship: the lawyer assumes that she does not have all the answers, and the
client is enlisted to supply an added measure of crearivity and an often superior
knowledge of the facts.

Most clients today want lawyers who know how to use the participatory
model, although a significant minority still prefer the traditional model. The
reverse was probably true 40 or SO years ago. Some clients who still prefer the
traditional model do so because they feel reassured turning things over to a trusted
auchority figure.

A client who prefers the traditional model might reduce anxiety by turning a
problem over to a professional, thinking about it as little as possible while the
professional works on it, and then following the professional’s instructions. That
client might trust more easily a professional who resembles an authority figure,

But a client who prefers the participatory model might reduce anxiety by
becoming actively involved in solving a problem. Thart client might more easily
trust a professional who is openly accessible and has a problem-solving style that
the client understands and respects.

In a pioneering study, Douglas Rosenthal studied a2 number of personal injury
cases to determine whether—personal preferences aside-—one model produces
better solutions than the other.’ Rosenthal examined a number of personal injury
cases, categorized the plaintiff's attorney-client relationship in each case as either
traditional or participatory, and compared the result in each case with an inde-
pendent evaluation of what the plaintiff's claim was worth. On average, the
participatory plaintiff's lawyers got better results. The gap between the participa-
tory and the traditional results was not huge, and Rosenthal's sample was
relatively small. But since then, the impression has become widespread that
participatory relationships with clients produce better and more satisfying results
than traditional relationships do.

Why does the participatory model seem to work better and to satisfy more
clients and lawyers? First, because lawyers are human, they make mistakes, and an
actively involved client will catch at least some of those mistakes before they cause
harm. Many clients can understand more of how to solve their problems than some
lawyers give them credit for, and most clients know at least as much or even more
about their own needs than a lawyer will, (For both of these reasons, the lawyer
and client working together will come up with more and better solutions than the
lawyer working alone.) Third, “[t]he participatory model promotes the dignity of
clients as citizens” because it “makes the client a doer, responsibte for his
choices.” Fourth, it reduces the client’s anxiety because the client is not kept in the
dark about what is happening. Fifth, ic protects “the integrity of professionals by

3. Douglas E. Rosenthal, Lawyer and Client: Whe's in Charge? (1974),
4. 1d. at 143,

kbt R LR i,
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24 Part I: Becoming a Lawyer

hberatmg them from . . . the burdens 1mposed [by a} paternal role™ and from
client suspicion caused by client ignorance. And sixth, it “invites pcrsona] contact
in.a society becoming increasingly impersonal.”® :

The participatory model also carries some burdens. Some chents may find
their anxiety increased if they have to think about their problems; they would
rather hire a professional and forget about it.” A lawyer with an emotional need to
be “paternalistic and dominating” will be frustrated and unhappy in participatory
relationships with clients, “Lawyers, and perhaps most professionals, séem to have
two human needs in disproportionately great meastire: the desire to control their
environment and aggressive {(and competitive) feelings.”® On the other hand, a
dominating but subtle lawyer mlght manipulate a client into thinking the relation-
ship is participatory when in fact it is not. (Over time, many clients in this situation
can figure out that they have been manipulated, although that might not happen

more. effort, in the form of “energy, intelligence, and judgment™ from the client
and, from the lawyer, “patience and tolerance buﬂt on recognmon ofan oblngatmn
to earn the client’s cooperation.”1?

with those clients who would find a participatory relationship stressful. This book
assumes that partzapatory lawyenng is the norm and that tradmonat lawyermg is
now the exception.:
How: can you tell one type of r.:hent from annther? It usuaily does no good to
“ask in the initiat interview, “Would you rather have a traditional ora pamcnpatory

if you were to.explain what the termis: mean; A better method is t6 start on &
 participatory basis and switch to a traditional relauons}up 1f yau leam along the
* way that the chr:nt would be happier that way..

5. Id. ar 169,
6. 1d. at 170,
7.1d

8, Id. at 172-173.
9. Id. at 176:

10. Id. at 15.

11. Id. ar 184.
12, Id. ar'171. -

until some time after the lawyer has finished the work.) Finally, the participatory -
model is more expensive.” It takes more time, and time is money. And it also takes

In today’s law practice envu'onment a iawyer will be more effcctlve at gettmg )
the desired results and satisfy more clients if the lawyer usually develops paitici--
patory relationships but can nevertheless work within a traditional relationship

relationshlp?” Only a rare client would be able to answer that question well, even -

. Are some types of clients more likely to prefer one type of relauonshlp to the 3

' othet’ It is 4 commonly held view that, with exceptions, the more educated a client - -

i, the more likely the client will feel comfortable working with a professional.*1 If - -
that is true, a well-educated client might readily acclimate to {or even demand) a
participatory relationship; while a less-educated client might prefer a more tradi-
‘tional one. But this question. is a minefield in which generalizations can be both .

- true and outrageously false at the same time. Every poverty lawyer can describe

- wonderful participatory relationships with clients who had little formal education.
And Rosenthal found some very well-educated clients who preferred a traditional -

relationship.}? A busy and well-educated client might have little time to spare for . -
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Chapter 3: Lawyering for and with the Client 25

a participatory relationship. Where the client might want involvement but not full
participation: in decision-making, the lawyer should differentiate between those
siruations where the client would want to be consulted (or must by law be
consulted) and those where the client would prefer that the lawyer simply exercise
her expertise.

§3.3 WHO DECIDES WHAT

The law of agency, professional responsibility, malpractice, and constitutional
criminal procedure provide that certain decisions are reserved to the client and may
not be made by the lawyer. The law of agency matters because the client is a
principal whose agent is the lawyer. If the lawyer makes decisions reserved to the
client, the lawyer can be disciplined under the rules of professional responsibility,
or held liable in malpractice, or both.

The client defines the goals of the representation. The client decides whether to
accept an adversary’s offer of a negotiated settlement,!” although the client can
preauthorize acceptance of an offer meeting a particular description (“if they’ll pay
anything over $60,000, I'll take it, but don’t stop negotiating until you've gotten
them as high above that figure as you think you can™). In a criminal case, the client
decides whether to plead guilty or not guilty, “whether to waive jury trial and
whether the client will testify.”'* But the client makes all these decisions—which
are momentous ones—only after the lawyer has counseled by explaining the
alternatives and therr advantages, costs, and risks.

Traditionally, the lawyer has decided “technical, legal, and tactical matters,
such as where to sue, what theory of the case to rely on, what evidence to submit
and witnesses to call, and what arguments to make. The case law allows the lawyer
to make these decisions unilaterally, without consulting the client or even over the
client’s objections. But if you do such a thing, the case law will nor stop the client
from firing you and telling every other potential client in North America never to
hire you. Moreover, the Model Rules of Professional Conduct require not only
that a lawyer “abide by a client’s decisions concerning the objectives of representa-
tion [but also] consult with the client as to the means by which they are to be
pursued.”'® And the Model Rules suggest that the lawyer should defer to the client
when technical and ctactical decisions raise “such questions as the expense to be
incurred and concern for third persons who might be adversely affected.”?”

In the participatory model of lawyer-client relations, some of these decisions
are made jointly by the lawyer and client: in a surprisingly large number of
instances, the client has valuable insights on technical and tactical questions such
as where to sue, what theory of the case to rely on, what evidence to intrcduce and
witnesses to call, and what arguments to make. Depending on the client and the

»ls

13, Rule 1.2(a) of the Model Rules of Professional Conduct.
14, Id.

15. Comment to Rule 1.2{a).

l6. Rule 1.2(a) {emphasis added).

17, Comment to Rule 1.2{a).
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circumstances, some of those decisions are more effectively made jointly by the
lawyer and client, working together. Sometimes this involves a full counseling
session as descnbed in Chapter 21. Sometimes it involves a phone call in which the
lawyer describes a technical or tactical action the lawyer is considering—making a
particular motion, for example—and asks the client whether the client sees any
problems in doing so.

What kinds of problems might the client see? The three most typlcal are (1) the
client has information that changes things, (2) the proposed action would cause
difficulties for the client or for someone the client would like to avoid harming, and
(3) the client mlght be reluctant to pay for the proposed action. Let’s take each in
turn.

Suppose the motion Would seek an order compelling the other side to turn over
certain documents. Some lawyers would consider such a thing so hyper-technical
that they would never consult a client about it. It is true that if the lawyer were to

“call the client, the latter would often say, in a tentative voice, something like
“Sounds O.K- to me.” But clients appreciate the courtesy of being told, and Model
Rule 1.4{a) requires that you “keep the client reasonably informed about the status -
of a matter.” And every once in a whllc the conversatlon might Iead ta very’
different resuits- S

_ Lawyer: [after descnbmg the monon} Ij ]ust wanted to mention it to youincase
you have any thoughts onit... - :

Client: Let’s back up 4 minute. Would you descnbe thc documents agam’
Lawyer:.. |does s0} - ' '

Client: ~ Ithinkl m:ght have seen thosa documents, and I thlnk they don t say
R what you're hopmg they say. :

7' Lawyer : Slnce your, memory is unclear, maybe the safe thmg to do is make the
motion anyway and see what they look hke when and if we get them.

Client: =" Ithink I know somebody who has a copy of them.

.Lau{ver:' A complctc copy’

Chent: - I thmk so. I’ll call hlrn as soon as we get off the phone. '

_ Thls conversation could change everythmg in the lawyer s plans. -
- A lawyer is like an efephant in a china shop: The elephant might not want to

break china, but any inadvertent move on his or her part might shatter something ..

precious. There are plenty of ways in which a lawyer, using routine methods of
representation, might accidentally damage the client or someone the client wants
-to avoid harming: A prudent lawyer behaves like an elephant who wants to be able:
to leave the china shop without having broken anythmg unnecessarily. Frequent:
consultation with the chent is one of tbe ways. in wh1ch effective lawyers assure *
that: .

Clients worry constantly about the cost of legal work. Some lawyers are
oblivious.to that. Others try carefully to deal with their clients’ concerns. If the -
" client is being billed by the hour, the discovery enforcement motion discussed
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above would cost the client money in lawyer billing time. When a large corpora-
rion hires outside litigation counsel, it might initially impose a budger and later
want to know things such as how this motion would affect the budget. Even
without a budget, the client 1s entitled to ask how much the motion will cost, what
it will probably accomplish, and whether the probable benefit is worth the cost.
A lawyer who can answer those questions intelligently, precisely, and nondefen-
sively can earn the loyalty of clients, so that they become repeat customers.
A lawyer who cannot do that well risks losing clients to the first kind of lawyer.

To summarize: The client should, of course, decide questions that the law gives
the client the right to decide. And even for questions that by law a lawyer can
decide unilaterally, you should consult with the client anyway if there is a
possibility that the client might be able to add information or ideas or if the client
might have preferences about how the question is handled. If in doubt, err on the
side of consulting with the client. Not only does consultation improve the odds of
getting good results, but it reduces the chances of friction between lawyer and
client. Lawyers who often consult with clients seem to have fewer ethics com-
plaints and malpractice actions brought against them. And if the client has
preferences on a technical or tactical question that by law the lawyer can decide
unilaterally, follow the client’s preferences.

The boss is the one who gets to hire and fire. The client hires and can fire the
lawyer, not the other way around.

- §3.4 WHAT CLIENTS DISLIKE
IN A LAWYER

Charles Dickens' novel Bleak House'® concerns, among other things, a
lawsuit to divide up an estate. The suit has “become so complicated that no man
alive knows what it means.” "

All the parties to the suit are oppressed by it. One of them complains, “We are
always appearing, and disappearing, and swearing, and interrogating, and filing,
and cross-filing, and arguing, and sealing, and motioning, and referring, and
reporting. . . . Law finds it can’t do this, Equity finds it can’t do that; neither can
so much as say it can’t do anything, without this solicitor instructing and this
counsel appearing for A, and that solicitor instructing and that counsel appearing
{or B; and so on through the whole alphabet.”?” The same person exclaims, “The
Lawyers have twisted [the lawsuit] into such a state of bedevilment that the
original merits of the case have long since disappeared from the face of the
earth.”*!

Finalty, nearly 800 pages later, the lawyers declare that the suit is over because
the estate is now empty, everything in it having been spent on lawyers’ fees.?

18, Charles Dickens, Bleak House (1st ed. 1853) {page numbers in the next few footnotes are to the
Penguin 1971 edition edited by Norman Page).

19. Id. at 52.

20, Id, at 145-146.
21. Id. at 145.

22, 14, at 920-924,
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This is the sublinﬁnal fear of everyone with a problem that might have

something to do with the law—that if you hire a lawyer, you will have two-

problems. The first will be the original problem, and the second will be the lawyer.

- Clients intensely dislike lawyers who make promises they cannot keep, brag,
speak in legal jargon; are pompous and patronizing, and talk too much and listen

too little. Clients hate having to fight to get their lawyers’ attention. When you and

a client are talking together, an interrupting knock on your office door or
telephone call demeans the client. Making a client wait is a form of disrespect..

Clients “who are made to drive across town and wait with children in a crowded
“room while their attorney is an hour late for their brief interview may not know
whether their attorney is technically knowledgeable, but they certamly understand
how little [the attorney] cares about their needs. . . ,”%3
Corporations have general counsel departments made up of in- house lawyers.

A general counsel will hire law firms for work better done outside the corporation:. -
Huge national and international law firms earn their revenues primarily by doing-
this work. A general counsel is thus both a lawyer, advising the corporation as an:
in-house employee, and a client, retaining outside lawyers as needed. A survey of - -
corporate general counsels asked, “What is the one. thing your outside counsel

does that just drives you crazy?” More than half the answers can be categorized as

bad communication—not keeping the client informed, riot listening to clients and -
focusing on client needs, 1 communicating arrogance, making decisions without’

getting clierit authorization or eéven informing the client, and giving vague and
unclear advice.2* These are among the factors that cause corporate general counsel
to replace their outside law firms.2®

Some: of the characteristics that lawyers con51der mdxcxa of competence are

actually considered by clients to be indicia of incompetence. For example, the
English legal profession is divided into barristers and sohcxtors, and a study of

solicitors: quotes. thxs chent-

I went.to {her} because of her reputation and expertise. , . She hstens for part of
what I have to say, and then mtermpts, saying something like “OK, I've got the -
picture, what we’ll do is. ... .” and she hasn’ treally got the picture, she’s only got -
half the picture. I think it’s partly because she so busy, and also because she’s
simply not used to gmng clients a voice. . . . I am about to change_to another

sohcztor 26

Many Iawyers on both sides of the Atlantic would assume that this solicitor is a..
 decisive professional who gets results because she determines quickly whar to do.

' But on the same evidence, the client is ready to fire her.

* Studies have shown that lawyers who communicate mfrequently or badly w1th' :
 their clients have more fee dnsputes with clients, are sued more often for malpracs

tice, and are complained about more often to bar disciplinary authorities. A study

" -23. Martin J. Solomon, Client Relatzons Ethms cmd Econom:cs, 23 Ariz, St L] 155 17§ (1991)
24. Clark D. Cunninghati, What Do Clients Want from Their Lawyers?,ZOl?:j Disp. Resol 143, 144
{reporting a 2005 study by the BTI Consulnng Group). '

27, Id.

26, Id. at 148 {quoting Hilary Sommerlad English Perspectives on Quality: The Client- Led Model af

Quahty——A Third Way? 33 U.B.C. L. Rev. 491, 509-510 (2000}).
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showed that how doctors talk to patients is the strongest predictor of how
frequently the doctors will be sued for malpractice.?” Those who take the time and
effort to deal with the patient’s thoughts and feelings get sued less than docrors
who don’t, regardless of the number and severity of the mistakes the doctors make
in diagnosis and treatment. Rule 1.4(a) of the Model Rules of Professional
Conduct provides thar “[a] lawyer shall keep the client reasonably informed about
the status of the matter [and] promptly comply with reasonable requests for
information.” The less clients know about what is happening, the more anxious
and unhappy they are.

Many lawyers don’t explain to their clients what will happen in court. Clients
arrive at court baffled by what people there are doing, why they are doing it, and
what the consequences can be. Clients describe feel ing like furniture—even though
they actually are the most important people in the courtroom. Th ey experience the
court system as a bureaucracy that cares nothing about the burdens that litigation
imposes on them, and they often feel as though their own lawyers are part of that
bureaucracy.

Clients especially hate not knowing how much their lawyers will cost. Corpo-
rations can impose budgets on lawyers. But human clients usually cannot. In the
billable hour system, lawyers do things they have not explained to their clients;
send bills to their clients demanding to be paid; and then do more things their
clients do not understand and send more bills, As in Bleak House, this sometimes
seems to many clients to have no end. Clients become all the more outraged if they

fear that a lawyer will lose commitment unless paid promptly and without
complaint.

" §3.5 WHAT CLIENTS LIKE IN A LAWYER

Obviously a client will appreciate a lawyer who does none of the things clients
hate. And obviously every client wants a lawyer who wins a lawsuit or in some
other way produces a good result.

But getting results is not the most important factor clients typically use in
judging their lawyers. The most important factor is how a client experiences
working with the lawyer. As Clark Cunningham points out, “[m]any lawyers
equate client satisfaction with the outcome achieved; however, studies over the
past three decades in three different countries have produced impressive evidence
that clients evaluate their lawyers’ competence more in terms of the process
experienced by them in the representation than the outcome,”28

Clients prefer lawyers who truly hear and understand. One of the most
powerful forces in life is validation from being heard and understood. Partly this is
a function of the lawyer’s listening skills. But mostly it is a function of
empathy—seeing the world through the client’s eves,

Clients want their lawyers to talk with respect and in plain language. Again,
English clients describing their solicirors:

7. Malcolm Gladwell, Blink: The Power of Thinking witheut Thinking 39-43 {2005,
28. Cunningham, szpra note 24, at 146 (iralics added).
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“She talked to me, as a person, with respect.”

“Fcan have a chat with her, I trust her . . . [she’s] much better than other solicitors
I've had. . . . The other solicitor—I was just a file for him, but for ber I'm a real
persen and that comes across in court.” '

“[My current solicitor is] very easy to talk to—some solicitors can be intimidat-
g 29
ing.”

Most of what clients like is a good human being—with emotional intellfgence
maturity, and mtegrlty-—-—who can do high- quahty legal work, That is the lawyer
they want to hire.

A §3. 6 HOW TOWORK BETTER
"WITH CLIENTS '

. When answering client questions, do not just give an answer that makes sense
to you. Give an answer that makes sense to the client, and make sure that the client
understands what you’ve said. Ineffective lawyers toss out quick answers to client
questions and then move on to something else, as though the client’s worries are
marginal to the lawyer’s work. Clients notice that, although they might not say
anything about it at the time. Clients do not want to fight with their lawyers, but

when they reach a point of dissatisfaction, they quietly take their busmess_.

elsewhere.

When communicating with clients, talk and write in plam English. If you have -

to use a term of art, explain its meaning withour condescending. Use concrete,

precise Janguage and not vague generalities. Behave in ways that encourage clients

- both to tell you things that you need to know and to ask questions about things

that make the client anxious. More than anythmg else, that means be a good

listener.

. When a client calls, lf you cannot come to the telephone meedlately, return'
the call within hours or, if you are in court or its equivalent, have another lawyer
ot a paraprofessaonal do so. A law off:ce should be access:ble and responswe, not.

a bureaucracy

Introduce. the chent to the people in your office who will do work on the_'-
client’s behalf including. seeretanes. If it’s not obvious, expiam to the chent the

_role each person will play,
- Unlessa client would prefer ozherwxse or there are spec;al reasons not to send

-copies to the client of all court papers and your correspondence with other people

concerning the client. And whenever a document would not be seif—explanatory' to
a layperson, tell the client why it exists and what it means. .
Get to know the client so that you can understand what the client really needs

from you, How risk-averse is the client, for instance? The client will have to live
with what you do long after youn drop out of the picture. If the client is a business, -

29. Id. at 149-150 (quoting H.llary Sommerlad, English Perspectives on Qualxt-y The Cherzt—Led.

Model onuaht'y—-—A Third Way?, 33 U.B. C. L. Rev, 491, 503-505 {2000))
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get to know the business as well as the industry in which it operates. For example,
you cannot possibly do good general legal work for a symphony orchestea unless
you are familiar with things like how grants are obtained from foundations, where
the market for classical music recordings is headed, and perhaps even what second
violinists are typically paid.

How can you learn about your client’s business and industry without embar-
rassing yourself? You can go to a library and read books on the industry. You can
read the relevant trade magazines; every industry has at least one. And you can
read articles in the general press, which you can find through an Internet search.
You can also visit the client’s place of business to get a feel for it physically and
organizationally. And you should read as much as you can on your client’s
website.

Large corporations hire faw firms to solve problems that are usually quanti-
fiable in money terms. From the client’s point of view, this might be a pure business
transaction without any emotional content whatsoever, and the only concerns are
results and efficiency. But individuals and small businesses go to lawyers for two
reasons. The first is to solve a problem, which might be quantifiable in money
terms. The second is for relief from fear and pain. These clients consider it your
responsibility to deal with both, and if you want clients to recommend you to their
friends and neighbors, you will need to be able to deal with both.

In the end, clients are loyal if you

1. get results;

2. do so efficiently, in both time and cost;

3. reduce their anxiety and frustration while they await results; and

4, are considerate, likeably human, and in other ways a pleasure to work
with.

§3.7 CONFIDENTIALITY

The duty to keep a client’s confidences secret is one of the central obligations
of ethics law.

In most states, the obligation is defined by Rule 1.6 of the Model Rules of
Professional Conduct: “A lawyer shall not reveal information relating the repre-
sentation of a client.” Rule 1.6 provides several exceptions. Some of them have
been controversial, and in your state’s version of Rule 1.6 the exceptions might
differ from the ones presented here. The most recent ABA version of Rule 1.6 sets
out the following exceptions (in the words of Rule 1.6):

m the client gives informed consent
n the disclosure is impliedly authorized in order to carry out the representation
m the lawver reasonably believes [disclosure] necessary . . .

10 prevent reasonably certain death or substantial bodily harm;

m to prevent the client from committing a crime or fraud that is reasonably
certain to result in substantial injury to the financial interests or property of
another and in furtherance of which the client has used or is using the lawyer’s
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m o prevent, mitigate or vectify substantial injury to the financial interests or
property of another that is reasonably certain to resulr or has resulted from
the client’s commission of a crime or fraud in furtherance of which the client
has used the lawyer’s services;

m to secure legal advice about the lawyer's compliance with these Rules;

mto establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge
or civil claim against the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding concerning the
lawyer’s representation of the client; or

w to comply with other faw or a court order.

Rule 3.3 provides two additional exceptions. First, under Rule 3.3(a)(3), if the
client testifies falsely and refuses to confess the falsity to the court, the lawyer must
take “reasonable remedial measures, including, if necessary, disclosure to the
tribunal.” Where the client is a criminal defendant, somewhat different principles
might govern because of the client’s constitutional right to decide whether ro
testify. The Comment to Rule 3.3 notes that jurisdictions differ on how they
handle this problem. Second, Rule 3.3(b) provides that if the client “intends to
engage, Is engaging or has engaged in criminal or fraudulent conduct related to the
proceeding”-—such as bribing a witness—the lawyer again must take “reasonable
remedial measures, including, if necessary, disclosure to the tribunal.”

These ethical duties are separate from the evidentiary artorney-client privilege,
which prohibits an attorney or an attorney’s employee from testifying to commu-
nications from a client made for the purpose of obtaining legal advice when the
client has treated the communications as confidential and has not waived the
privilege.
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